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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
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In case of any loss of goods where the loss occur in transit from a factory to &
warehouse or to another factory or from one warehouse to another during the course
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warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ST TREIE ¥ FATg AgE F SAerar 6 o, Ao & A § A e, TRd
Wwwwmm@aﬁw@@z)ﬁwwm,mﬁzndw,

JEHTEAT Ha, AT, FRIGITR, FgASaE-3800041

To the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nomina#éé“qu@;\ e
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each. -
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this ordef shall lie before
payment of 10% of the duty demanded where duty or duty and pen
or penalty, where penalty alone is in dispute.”




F. No. GAPPL/COM/STP/4568/2023

Fqiera amesr / ORDER-IN-APPEAL

The present appeal has been filed by M/s 7 Span, 503, I.Square, Nr. Sukhan
Mall Cross Road, Science City Road, Sola, Ahmedabad, Gujarat — 380060
[address mentioned in OIO — Office No. 408, Siddhraj Zori, Nr. Sargasan Circle,
Sargasan, Gandhinagar -382421] (hereinafter referred to as ‘the appellant’)
against Order in Original No. 27/ADJ/GNR/PMT/2021-22 dated 21.03.2022
[hereinafter referred to as ‘the impugned order’] passed by the Deputy
Commissioner, CGST, Division : Gandhinagar, Commissionerate : Gandhinagar

[hereinafter referred to as ‘the adjudicating authority’].

2. Briefly stated, the facts of the case are that the appellant were registered
under Service Tax Registration No. AABFZ4144RSD001 and were engaged in the
business activity of “Information Technology Software Service”. As per the
information received from the Income Tax department, it was observed by the
jurisdictional officer that the gross value of Sale of Services declared in the ST-3
filed with Service Tax Department was less than the gross value of Sale of
Services declared in Income Tax Returns /TDS Returns filed with the Income Tax
Department during the period F.Y. 2015-16 and 2016-17. In order to verify the
discrepancies, letter dated 17.06.2020 was issued to the appellant. They did not
submit any reply. Further, the jurisdictional officer considering service provided
by the appellant during the relevant period as taxable under Section 65 B (44) of
the Finance Act,1994 determined the Service Tax liability on difference of the
value of ‘Sales of Services’ under Sales/Gross Receipts from Services declared in
ITR & the value of ‘Sale of Services’ declared in ST-3 for the period of F.Y.
2015-16 and 2016-17. Details are as under:

Table-A
(Amount in Rs
Sr. No. Details F.Y.2015-16 | F.Y.2016-17
@ 14.5% @ 15%

1 Total income as per ITR-V 13,28,850/- 40,62,171/-
2 Income on which Service Tax paid 3,32,372/- 20,30,820/-
3 Difference of value mentioned in 1 & 2 above 9,96,478/- 20,31,351/-
4 Amount of Service Tax along with Cess 1,44,489/- 3,04,703/-
5 Grand Total 4,49,192/-

3. Show Cause Notices F. No. GEXCOM/SCN/ST/373/2020-CGST-DIV-
GNR dated 10.09.2020 (in short ‘SCN’) was issued to the appellant for the period
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4.

F. No. GAPPL/COM/STP/4568/2023

Demand and recover service tax amounting to Rs.4,49,192/- for F. Y. 2015-
16 & F.Y. 2016-17 under the proviso to Section 73 (1) of the Finance Act,
1994 along with Interest under Section 75 of the Finance Act,1994 ;

Impose penalty under Section 76, Section 77(2), Section 77(3)(c) and Section
78 of the Finance Act, 1994;

The said SCN was adjudicated ex-parte vide the impugned order wherein

the demand for Rs.4,49,192/- was confirmed under Section 73(1) of the Finance

Act,1994 alongwith interest under Section 75. Penalty amounting to Rs.4,49,192/-

was imposed under Section 78 of the Finance Act, 1994. Penalty of Rs.10,000/-

each were imposed under Section 77(2) and Section 77(3)(c) of the Finance Act,

1994 respectively.

5.

Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds:

>

The appellant having service tax registration number AABFZ4144RSD001
was engaged in the business of Information Technology Software Services
during the financial year 2015-16 and 2016-17. The appellant regularly filed

service tax returns and was discharging service tax liability.

The total value of consideration shown in the income tax return for the F.Y.
2015-16 and F.Y. 2016-17 is Rs. 13,28,850/- and Rs. 40,62,171/-
respectively. The same has been reflected in the profit and loss accounts in
the income tax return filed by the appellant. The appellant has regularly filed
service tax returns and has shown value of domestic services provided and
has fully discharged service on the provision of domestic services. As service
tax is not payable on export of services under Rule 6A of service tax rules,

appellant has not paid service tax on the amount of export of services.

SCN was issued to the appellant asking him to explain the difference between
provision of services reflected in service tax returns (FORM ST-3) and the
amount of sale of services shown in income tax returns. Appellant replied on
3rd October, 2020 to the SCN that along with evidence of the export of

services that as per Rule 6A he is not liable to pay service tax on the export
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of services. There was no further communication from
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F. No. GAPPL/COM/STP/4568/2023

authority. Appellant never received any further letter or order from the

adjudicating authority.

On 27%July 2023, appellant received an email which contained a letter from
the adjudicating authority regarding recovery of service tax dues based on an
adjudication order passed in the month of March 2022 (the order was never
received by the appellant). The email also contained copy of the adjudication
order. To appellant’s ufter surprise, the adjudication order stated that the
appellant has not replied any communication from the adjudicating authority.
This statement is factually incorrect as appellant had replied to SCN with
necessary evidence. The order was passed ex-parte without even looking at
the reply submitted by the appellant. Aggrieved by the adjudication order the
appellant has preferred this appeal.

As per clause 1 of Rule 6A of service tax rules, any service provided or
agreed to be provided shall be treated as export of service if all of the

following conditions are satisfied-

1)  The service provider is located in a taxable territory.

Appellant is a partnership firmsituated in India and as per clause 52 of
section 65B of the Finance Act, 1994 (Service tax law), the term ‘taxable
territory’ means the territory to which the provisions of the Act apply.
Under section 64(1) of the Act, the Act extends to the whole of India
except the State of Jammu & Kashmir. As the service provider is located

in a taxable territory, first condition of clause 1 of Rule 6A is satisfied.

2)  The recipient of service is located outside India
Appellant has provided services to clients who are located outside India.

The invoices clearly establishes location of the service recipient as outside

India.

3)  Service is not listed in section 66D of the Finance Act, 1994
Appellant is engaged in provision of software and related service. This

service is not covered under any clause of section 66D of the Finance Act,

1994.

4)  Place of provision of service is outside India
._< “e
o Ay &y 3,. T
D
) ¢
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F. No. GAPPL/COM/STP/4568/2023

Place of provision of service is determined under service tax as per Place
of Provision of Service rules 2012. As the service provided by the
appellant is covered under general rule 3 of the Place of Provision of
Service Rules, 2012, place of supply shall be the place of service recipient.
As mentioned in point 2) above, appellant has provided service to overseas

clients. Hence, the Place of provision of service is outside India.

5) The payment for provision of service has been received by the service

provider in convertible foreign exchange

Foreign Remittance advice received from the digital portals clearly
establishes that the appellant has received the payment in convertible
foreign exchange. As per the advices, payment for provision of service is

received in convertible foreign exchange.

> Based on above mentioned points, it is clearly established that the appellant
was engaged in export of services which are not taxable as per Rule 6A of

Service Tax Rules.

> They submitted that interest and penalty levied under Section 75, Section
77(2), Section 77(3)(c) and Section 78 of the Finance Act, 1994 is not legal

and tenable as service tax itself is not leviable.

6.  Personal Hearing in the case was held on 19.12.2023. Shri Brijesh Thakar,
Chartered Accountant, appeared on behalf of the appellant for the hearing. He
reiterated the contents of the written submission. He stated that his client is doing

export of services, so not liable to pay Service Tax.

7 1 have carefully gone through the facts of the case, submissions made in the
Appeal Memorandum, oral submissions made during personai hearing and the
facts available on records. The issue before me for decision in the present appeal is
whether the demand for Service Tax amounting to Rs.4,49,192/- confirmed
alongwith interest and penalties vide the impugned order in the facts and
circumstance; of the case, is legal and proper or otherwise. The demand pertains

to the period F.Y. 2015-16 & F.Y.2016-17.
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F. No. GAPPL/COM/STP/4568/2023

8 I find that the impugned order is dated 21.03.2022 while the appeal has
been filed on 17.08.2023. The appellant claimed that they received the copy of the
010 vide email dated 27.07.2023 which reads as under:

“Enclosed hérewiz‘h letter F.No.V/04-170/0&A/SCN/7SPAN/20-21 issued by the
Assistant Commissioner, CGST, Gandhinagar Division along with copy of above
mentioned OIO on the above subject matter. You are requested to pay the
Government dues at the earliest and if any difficulties arise, please contact this

office during weekdays (except Saturday & Sunday).”

This  office  vide letter dated  12.10.2023 issued  from
F.No.GAPPL/COM/STP/4568/2023-APPEAL inquired from the jurisdictional

officer regarding the issuance of the impugned order.

The office of the CGST Division, Gandhinagar vide their email dated
16.10.2023 informed as under:

“With reference to your office letter dtd. 12.10.2023 on the above subject matter,
it is to reply that date of issue of order is 21.03.2022 and on verification of file it is
found that the said order was dispatched vide dispatch no. 5842 in March 2022.”

As the order was dispatched in March 2022 itself, the claim of the appellant
to have received the order on 27.07.2023 is not acceptable. Further, I find that the
address mentioned in the ITR and the ST-3 return is same. Hence, the order would
not have gone to wrong address. In para 4 of the statement of the facts of the
appeal memorandum, the appellant has claimed that they replied to the SCN. This
means that they received the SCN and the address was proper. Hence, there is no
reason to presume that the order would not have been delivéred to the appellant in
reasonable time period. Considering the reasonable time period, the impugned
order would have been delivered in April 2022. Therefore, there is inordinate

delay in filing appeal in August 2023.

Commissioner (Appeals) can condone delay only upto one month after

stipulated time period for filing appeal. Relevant provision reads as under:

“(34) An appeal shall be presented within two months from the
date of rveceipt of the decision or order of such adjudicating
authority, made on and after the Finance Bill, 2012 received the
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F. No. GAPPL/COM/STP/4568/2023

assent of the President, relating to service tax, interest or penalty
under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may,
if he is satisfied that the appellant was prevented by sufficient
cause from presenting the appeal within the aforesaid period of
two months, allow it to be presented within a further period of one
month.”

Since the appeal has been filed beyond stipulated time period and even

condonable time period, appeal is hit by limitation.

9.  Inview of the above discussion and finding, the appeal is not allowed.
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The appeal filed by the appellant stands disposed of in above terms.
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To,

M/s 7 Span,

503, I Square,

Nr. Sukhan Mall Cross Road,
Science City Road, Sola,
Ahmedabad, Gujarat — 380060.

Copy to:

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Principal Commissioner, CGST and Central Excise, Gandhinagar.
The Deputy /Asstt. Commissioner, Central GST, Division - Gandhinagar,
Gandhinagar Commissionerate.

4, The Superintendent (Systems), CGST, Appeals, Ahmedabad, for
publication of OIA on website.

V{ Guard file.

6. PATFile.
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